DARK FIBER LEASE AGREEMENT
[bookmark: OLE_LINK1]BY AND BETWEEn the
[bookmark: OLE_LINK2]City OF SANTA CLARA, CALIFORNIA
AND
*INSERT LESSEE’S NAME

PREAMBLE
This lease agreement, (“Agreement”), is by and between *insert Lessee’s name, a[n] *choose one: a __________ (enter State name) corporation/partnership/individual, with its principal place of business located at *insert Lessee’s address (“Lessee”), and the City of Santa Clara, California, a chartered California municipal corporation doing business as Silicon Valley Power (SVP), with its primary business address at 1500 Warburton Avenue, Santa Clara, California 95050 (“City”). City and Lessee may be referred to individually as a “Party” or collectively as the “Parties” or the “Parties to this Agreement.”

RECITALS
A. City owns, designs, constructs, operates, and maintains a Dark Fiber Optic Infrastructure (FOI) substantially located in and around the jurisdictional boundaries of City, including the City of San Jose and City of Sunnyvale.  The Dark FOI has been designed without electronics and unlit fiber with strand capacity available for leasing (“Leasable Fiber(s)”) and supports state‑of‑the‑art communications services to meet the requirements of City, municipal institutions, and various commercial entities.  Title to the FOI, and every part thereof, is vested exclusively to City; and
B. This Dark Fiber Lease Agreement shall be considered an all-inclusive master lease agreement and if Lessee desires to modify fiber miles or other configurations, Lessee shall submit a Fiber Request Application (“Application”), attached and incorporated by reference as Exhibit 1. Upon City approval, each Application shall follow the terms and conditions set forth in this Agreement; and
C.  “Dark Fiber Optic Infrastructure” (FOI) is defined as unlit fiber optic, cable, splices, associated structures including conduits and boxes or overhead on qualifying electric utility poles constructed and installed by, or on behalf of City.  Any future expansions to the FOI owned by City may be considered Leasable Fiber; and

D. Under this Agreement, Lessee is duly authorized, or otherwise qualified, to operate as a telecommunications company as required by applicable local, state or federal laws and intends to use Leasable Fibers from the FOI for lawful purposes; and

E. Unless otherwise stated the term “days” shall mean calendar days; and

F. This Agreement only applies to the services described herein.  
	


AGREEMENT PROVISIONS
The Parties agree as follows:

1. GRANT AND SCOPE OF LEASE

1.1 Grant.  Subject to the provisions of this Agreement and Exhibits, which are incorporated by reference, City grants Lessee and Lessee accepts from City, the right and privilege (“Lease”) to use certain of the Leasable Fibers (“Leased Fiber(s)”), Attachment Points, Private Property Access, as defined in paragraph 1.6 of this Agreement, referred to herein collectively as “Leased Infrastructure,” and set forth in Exhibit 1, entitled “Fiber Request Application.”

1.2 Fiber Request Application.  If Lessee desires to modify fiber miles or configurations, Lessee shall submit a written Application to City for permission to do so. 

1.3 Attachment Points.  For the purpose of this Agreement, “Attachment Points” shall be defined as service location(s) Lessee requests for Leased Fiber, specified in submitted Application(s).  Attachment Points may either have a point-to-point or ring configuration and are owned by City. The ownership of the FOI shall transfer to Lessee at the “Demarcation Point,” defined as the access point, within the requested service location, in which the FOI connects to Lessee’s Infrastructure.  A Demarcation Point may be located outside a building at a meet-me-box for entrance into a building or inside a building at the Point of Presence (PoP), which is an access point, location, facility or another location as otherwise specified by City, established to connect with an Internet Service Provider (ISP) or other communicating entity.

1.3.1 City shall provide Lessee with the Attachment Points, as set forth in the approved Application(s), at the cost set forth in paragraph 3.6. 

1.3.2 If City has been requested to perform construction of Leased Infrastructure, and if at the time City completes that construction and Lessee is not prepared to complete the connection, then Lessee shall be responsible for splicing its fiber to the thirty (30) foot fiber drop provided by City.

1.3.3 If Lessee provides cable from Lessee’s Infrastructure to City in a timely manner and upon Lessee’s request, City shall splice Lessee provided fiber cable at designated City-owned Attachment Points.  City shall be responsible for pulling Lessee’s fiber cable, and splicing Lessee’s fiber strand within City-owned FOI.  Ownership of fiber on City’s side of the Demarcation Points shall be vested with City.  When applicable, Lessee shall pay City the fees specified in paragraph 3.6.  

1.3.4 Splicing of fibers located within the FOI, if required to accommodate Lessee, shall be performed only by City personnel and/or designated independent contractors.  City shall assume responsibility for the construction taken on behalf of Lessee in accordance with Exhibit 3.  When applicable, Lessee shall pay to City the fees specified in paragraph 3.6.   

1.4 New Fiber Optic Infrastructure (FOI).  City shall install new FOI and make commercially reasonable efforts to complete construction at the service location(s) set forth in the approved Application(s).  New FOI includes the design, engineering, construction, placement and splicing of new Leased Fiber to provide a fully active path for the Lessee’s dark fiber requirements, consisting of new handholes, manholes, conduits, colocation, relay racks, termination panels,   make-ready, testing, and test results.   New FOI may involve new permits, of which Lessee shall be solely responsible for cost, and permissions required to place these items in the public right-of-way or for Private Property Access.  Upon City installation of such new FOI to connect additional Attachment Points and Lessee acceptance of such new FOI and additional Attachment Points in accordance with paragraph 4.4, Lessee shall be billed for additional Leased Fiber at the fiber lease rates set forth in Exhibit 4 and construction and engineering fees specified in paragraph 3.6.

1.5 Reserved Fiber.  If available, City shall provide Lessee with Reserved Fiber as set forth in the approved Application(s). Reserved Fiber is designed to provide Lessee an option to have pre-arranged and pre-spliced strands along defined routes available to meet immediate requests for service.  Lessee may reserve fiber tube allotments of twelve (12) fiber strands between two (2) Attachment Points for a 12-month period.  Reserve Fiber can be renewed on an annual basis, if available, and at the City’s discretion.   Lessee shall be billed for Reserved Fiber at the Reserved Fiber Rates set forth in Exhibit 4 and construction and engineering fees specified in paragraph 3.6.

1.6 Private Property Access. Private Property Access refers to any physical path within private property that extends from the City’s FOI at the public right-of-way onto the third party owned real property (“Property”) and typically terminates at the PoP and Lessee’s Demarcation Point.  Lessee shall be responsible for securing the Private Property Access and all necessary authorizations from the public right-of-way into the building, unless permission already exists.  City shall provide FOI to the Private Property Access   at the location shown in the approved Application(s), and shall make reasonable efforts to complete construction by the estimated completion dates set forth in approved Application(s).   

1.7 No Exclusivity.  Nothing in this Agreement is to limit City’s right of use of, or right to lease Leasable Fiber not leased in this Agreement to others.

1.8 Limitations. This is a Lease for the use of the Leased Infrastructure only, subject to the terms and conditions herein. 

1.8.1 City is not transferring or granting to Lessee any other interest or estate in the Leased Fibers, the FOI, or any other property interest, including any fee, easement, or any franchise rights, and nothing in this Agreement shall be construed as granting or creating any such rights.  

1.8.2 As a dark fiber provider, City does not provide communication services such as cross connects, power, or equipment to facilitate Internet connections.  

1.8.3 This Agreement is not a contract for electric service.  Electric service may be provided to Lessee by application to the City of Santa Clara’s Municipal Services Division and pursuant to the Municipal Services Rules and Regulations.  

1.9 No Agency.  Neither Party is the other Party’s agent and shall have no authority, express or implied, to act as agent of the other Party for any purpose.  

2. TERM OF AGREEMENT
Unless otherwise set forth in this Agreement or unless this paragraph is subsequently modified by a written amendment to this Agreement, the term of this Agreement shall begin on the Effective Date of this Agreement and terminate                years thereafter (“Lease Term”), or on the date resulting from an earlier termination as forth in Article 15. 

2.1 Extension Option Term.  Provided Lessee is not in default of any of the material terms or conditions of this Agreement and Parties are satisfied with the current terms and conditions of the Agreement, Lessee shall have one (1) option to extend the Lease term for two (2) years (“Extension Option Term”).  If Lessee chooses to exercise the Extension Option Term, Lessee shall provide a written notice to City no later than two (2) months prior to the Expiration Date.  Upon mutual written agreement of the Parties, and such agreement shall not be unreasonably withheld, the Extension Option Term shall have occurred and shall consist of all of the terms and conditions of this Agreement.  
3. LEASE PAYMENT AND OTHER FEES
3.1 Security Deposit.  Lessee shall provide to City, and maintain throughout the term of this Agreement, a Security Deposit equal to six (6) months of fiber Lease Payments for the first approved Application within fourteen (14) days of invoice issuance.   The Security Deposit shall be in the form of a check, electronic funds transfer, or other form acceptable by City, securing the faithful performance by Lessee of its obligations under this Agreement.  Any additional approved Applications may increase or decrease the amount of the Security Deposit proportionally depending on the addition or decommissioning of total fiber miles and City shall issue invoice or return Security Deposit funds accordingly.  Security Deposits shall not earn interest.
3.1.1 City shall have the right to draw against the Security Deposit in the event of a default by Lessee or in the event that Lessee fails to meet and fully perform any of its material obligations under this Agreement, following thirty (30) days written notice from City specifying the type and nature of such default and the actions required by Lessee to cure the same.  Within thirty (30) days of receipt of written notice from City, Lessee shall renew or replace such sums of money to bring the Security Deposit to the full amount stipulated herein. 
3.1.2 Upon termination of the Agreement, and if all accounts are current, City shall return the Security Deposit within thirty (30) days of the effective termination date.
3.2 General Criteria. Lease Payments are based on the configuration type (Point-to-Point or Ring) and per fiber miles per month, as described in Exhibit 4.  The total number of Leased Fibers leased by Lessee is set forth in the approved Application(s). 
3.2.1 If Lessee desires to decommission certain fiber miles without terminating the entire Agreement, Lessee shall submit an Application at least ninety (90) days in advance of intended decommission.  City shall evaluate such Application and upon approval adjust Lease Payments accordingly.  Lessee is responsible for all disconnection costs (labor, time, and materials), as set forth in approved Application(s).  If accrued amount of decommissioned fiber exceeds fifty percent (50%) of an approved Application, a twenty-five percent (25%) Termination Fee shall apply.  The Termination Fee shall be based on the Lease Payments expected from the decommissioned fiber for the remaining Agreement. 
3.3 Quarterly Lease Payment.  Lease Payments shall be paid on a quarterly basis and are to accrue from the Date of Delivery, as defined in paragraph 4.7, in the quarter the Leased Fiber is delivered and the number of days following the Date of Delivery that the Leased Fiber is available to Lessee. 
3.3.1 Due Date of Quarterly Lease Payments.  Quarters are defined as July to September; October to December; January to March; and April to June.  Lease Payments are due before the last day of the first month in each quarter, to wit: before July 31st, October 30th, January 31st, and April 31st.  For any Leased Fiber delivered to Lessee for which the Date of Delivery is before the first day of the billing quarter, Lessee shall pay for use of that Leased Fiber for the upcoming quarter.  For any Leased Fiber delivered to Lessee for which the Date of Delivery occurs after the first day of the billing quarter, Lessee shall have use of that Leased Fiber during that period and will be billed in the following quarter. 
3.3.2 City shall send an invoice dated no later than thirty (30) days prior to the quarterly due date to Lessee as a reminder of the total amount of the quarterly Lease Payment due before the dates set forth in 3.3.1.  If Lessee does not receive such invoice, Lessee is still bound to pay the quarterly Lease Payment by the dates set forth in 3.3.1, which amount is set forth in approved Application(s).  
OR

Annual Lease Payment.  Lease Payments shall be paid on an annual basis, and are to accrue from July 1st to June 30th, and are due the last day of the first month of the City’s fiscal year, July 31st.  For any Leased Fiber for which the Date of Delivery is after June 30th, Lease Payment shall be prorated from the Date of Delivery as defined in paragraph 4.6, to June 30th.

City shall send an invoice dated no later than thirty (30) days prior to the annual due date to Lessee as a reminder of the total amount of the annual Lease Payment due before July 31st. If Lessee does not receive such an invoice, Lessee is still bound to pay the annual Lease Payment by the due date of July 31st, which amount is set forth in approved Application(s).  

OR

Pre-Payment.  For Lease Terms greater than five (5) years, Lessee may choose to pre-pay the Lease Payments for the entire Lease Term and receive a discounted fiber lease rate upon execution of this Agreement.  The amount due shall reflect the annual price per fiber mile rate pursuant to Exhibit 4 and shall include an inflation factor of three percent (3%) per year.  Lessee shall remit payment within thirty (30) days of invoice issuance.   

LESSEE TO CHOOSE QUARTERLY, ANNUAL LEASE PAYMENT OR PRE-PAYMENT; ONCE DETERMINED, DELETE TWO OF THE THREE OPTIONS 

3.4 Reserved Fiber Payment Option.  Reserved Fiber may be leased pursuant to Reserved Fiber Rates as set forth in Exhibit 4. 
3.5 Modifications to Lease Payments.  Lessee shall pay City the Lease Payment as set forth in the approved Application(s) for Leased Fiber, as well as any other applicable fees.  The fiber lease rates set forth in Exhibit 4 shall be adjusted annually on July 1st, in accordance with the consumer price index (CPI) for all Urban Consumers for the San Francisco-Oakland-San Jose CMSA, published by the United States Department of Labor, Bureau of Labor Statistics from January through December of the previous year.  The amount of any annual adjustment in such payments shall not exceed ten percent (10%) of the rate in effect in the previous year.
3.6 Engineering Design, Construction, and Splicing Payments.  City charges for non-recurring costs for construction of infrastructure and engineering services that include overhead costs.  Non-recurring costs include, but are not limited to placement and splicing of items, placement of handholes, manholes, conduits, relay racks, termination panels, and fiber optic cable. Unless otherwise specified below, payment for those services shall be invoiced upon completion by City, and payment of that invoice is due thirty (30) days from the date on the invoice.
3.6.1 If actual work requires revisions so that construction exceeds the estimated costs by fifteen percent (15%) or less, then Lessee shall be liable for those additional costs.  If due to unforeseen circumstances beyond City control, construction estimates must be significantly revised, construction shall be halted, and City shall notify Lessee, in writing, of any required changes.  Lessee must approve such changes prior to continuation of construction as set forth in approved Application(s).  Lessee shall be responsible for all construction costs up to the halt of construction should construction not be approved by Lessee.
3.6.2 If Lessee does not make its first Lease Payment or this Agreement is otherwise terminated due to no fault of City prior to the Due Date of the first Lease Payment, then Lessee shall pay City for construction of configuration of Lessee’s Leased Fiber, as set forth in the approved Application(s).
3.7 Third Party Charges.  Lessee shall reimburse City for charges assessed or imposed on City by third parties related to this Agreement.  City shall advise Lessee, in advance, of potential or anticipated costs imposed by third parties for accommodating Lessee’s Infrastructure and which are directly attributable to Lessee, to the extent City is aware of those charges in advance and can obtain an estimate from that third party.  If Lessee does not agree to the charge imposed by the third party, then Lessee shall be responsible for negotiating with that third party and shall hold City harmless from any claim of delay in completing the subject work due to Lessee’s negotiations of the third party charges.  If Lessee chooses not to pay the third party charges, then City shall not perform the work requested by Lessee.
3.8 Additional Engineering Fees.  From time to time Lessee may request additional non-recurring engineering services, including but not limited to trouble-shooting, splicing, testing and results, fiber audits, fiber verification, civil engineering services for agencies outside the jurisdiction of City, and fiber map reconfigurations.  Lessee may request such services by submitting an Application and shall pay City for such services and payment for those services shall be invoiced up on completion by City and payment of that invoice is due thirty (30) days from the date on the invoice.
3.9 Late Fee Payment.  If payment is not paid as required herein, a Late Fee Payment on unpaid, undisputed amounts of the payment shall accrue, until paid, at one and a half percent (1.5%) per month.  If Lessee fails to pay any invoice, then provisions of paragraph 8.1 shall apply.  City shall not perform additional requests by Lessee until all outstanding invoices have been paid in full.  
3.10 Taxes and Franchise Fees.  None of the Lease Payments charged to Lessee pursuant to this Agreement includes any tax or franchise fee charged by any governmental entity.  Lessee shall be solely responsible for paying any and all taxes, franchise fee or assessments by any governmental entity related to the Leased Infrastructure, if any, when due.
3.10.1 City represents that currently, there is no tax imposed by City that would be levied on Lessee associated with this Agreement.  City does charge a franchise fee for use of Leased Fiber to operate as a cable service, and Lessee must enter into a franchise agreement with the State of California in order to provide those services within City.  Providing cable services without a franchise agreement constitutes a material breach of this Agreement. 
3.10.2 Notice is hereby given that the property interest vested in Lessee may create a possessory interest which entities (other than City) may deem subject to property taxation and Lessee may be subject to payment of property taxes therefore.
3.10.3 Lessee shall be solely responsible for opposing, protesting, appealing or challenging any tax or franchise fee imposed or asserted by any entity.
4. CONSTRUCTION AND ACCEPTANCE OF LEASED FIBER

4.1 Notice of Completion.  Upon the completion of any construction for Lessee, City shall perform testing in accordance with the Performance Specifications as described in Exhibit 3.  After successful testing, City shall provide Lessee a Notice of Completion, as set forth in Exhibit 2, with the results of such testing of all Leased Infrastructure, as set forth in approved Application(s).  Charges for any Leased Fiber shall commence on the Date of Delivery of such Leased Fiber.  

4.2 Existing FOI.  If any Attachment Point is to be provided that is not newly constructed, City shall perform splicing verification testing to verify that the   Attachment Point(s) to be leased meets the Performance Specifications as set forth in Exhibit 3.  The results of such tests shall be provided to Lessee within five (5) business days of completion thereof at no additional cost to Lessee.  

4.3 Reserved Fiber.  Reserved Fiber provides Lessee with an option to have allotments of twelve (12) pre-arranged and pre-spliced fiber strands available between two (2) Attachment Points for a 12-month period. This option is implemented through the approved Application(s).  The fiber strands shall be pre-spliced, terminated, and tested, but unavailable for interconnection until Lessee submits an Application, at least two (2) business days in advance, to transfer status from Reserved Fiber to Leased Fiber.  Upon receipt and approval of an Application to activate Reserved Fiber, City shall perform testing and provide Lessee with test results, a map with port assignments, and a Notice of Completion as set forth in Exhibit 2, as set forth in approved Application.  Charges for any Leased Fiber shall commence on the Date of Delivery of such Leased Fiber.  The date of the Notice of Completion shall serve as the Acceptance Date and Date of Delivery.

4.4 Lessee’s Acceptance Testing.  Upon receipt of the Notice of Completion, Lessee may conduct its own testing of the Leased Infrastructure, as set forth in the approved Application(s) (“Acceptance Testing”).  Lessee is solely responsible for ensuring that Lessee has installed the necessary Lessee Infrastructure required to perform its own Acceptance Testing.  

4.4.1 Lessee shall complete Acceptance Testing within fifteen (15) days of the issued Notice of Completion.  If Lessee fails to complete Acceptance Testing within the time set forth, it shall have waived its rights to conduct Acceptance Testing, and items listed on the Notice of Completion shall be deemed accepted by Lessee upon expiration of the fifteen (15) day period.  Lessee is solely responsible for ensuring that Lessee has installed the necessary Lessee equipment and, if necessary, obtained the required building owner service agreements to perform its own testing.  Lessee shall indicate in a Notice of Acceptance/Rejection, as set forth in Exhibit 2, what portion of the Leased Infrastructure, as set forth in the approved Application(s), failed to pass the Acceptance Testing and the reason therefore.  

4.4.2 City shall cooperate in conducting such tests and participate in joint testing, if requested, in each case at Lessee’s sole cost and expense as set forth in the approved Application(s).  Lessee shall provide City advance notice of at least seventy-two (72) hours from the date and time it desires City to participate in joint testing. . Any such notice must be given within twelve (12) days after receipt of the Notice of Completion. 

4.5 Notice of Rejection.  In the event Lessee delivers a Notice of Rejection to City, Lessee shall specify what item(s) are not in compliance.  City shall use its commercially reasonable efforts to correct or repair Leased Infrastructure that is not in compliance.  Thereafter, City shall again give Lessee a Notice of Completion with respect to the particular item previously indicated in Lessee’s Notice of Rejection as not in compliance.  The foregoing procedure shall apply again and successively thereafter until City has remedied all defects or failures that are not in conformance with the Performance Specifications as set forth in Exhibit 3.

4.6 Use of Fiber.  Lessee may not use any part of the Leased Infrastructure unless as set forth in the approved Application(s).

4.7 Date of Delivery.  After fifteen (15) days of City issuance of a Notice of Completion, and if paragraph 4.5 does not apply, the Leased Infrastructure shall be deemed ready for immediate use and interconnection by Lessee to Lessee’s Infrastructure.    

5. LESSEE’S INTERFACE WITH CITY’S INFRASTRUCTURE

5.1 Lessee’s Infrastructure. Lessee shall assume ownership, installation, and maintenance responsibility for Lessee’s Infrastructure beginning at least one foot from City-owned splice cases, pull boxes, or other City-owned structures.	
5.2 Lessee Covenants. Except as expressly authorized by applicable laws or this Agreement, in the exercise and performance of its rights and obligations under this Agreement, Lessee agrees to the following:

5.2.1 Lessee shall comply with applicable federal, state and local laws in the exercise and performance of its rights and obligations under this Agreement.  Lessee shall comply with any City permit issued to Lessee in connection with the location of Lessee’s Infrastructure within the public right‑of‑way.  Lessee shall obtain, as required, any and all necessary approvals for the design, construction, installation, operation and testing of Lessee’s Infrastructure to be located within City. 

5.2.2 Lessee shall not interfere in any manner with the existence and operation of any and all public rights‑of‑way, easements, sanitary sewers, water mains, storm drains, gas mains, poles, aerial and underground electric and telephone wires, electroliers, cable television, and other telecommunications, utility, and municipal property without the express written approval of the owner or owners of the affected property or properties.  Lessee shall not do or permit anything to be done by anyone under its direct control or doing work on its behalf, other than City, its employees, contractors, and agents, within public rights‑of‑way or easements or permit anyone under its direct control or doing work on its behalf, other than City, its employees, contractors, and agents, to do anything that which may in any way obstruct or interfere with the rights of any person located within the public rights‑of‑way or easements, or injure them, or use or allow the public rights‑of‑way or easements to be used by under its direct control or doing work on its behalf for any improper or unlawful purpose.  Notwithstanding the foregoing, this shall not be construed to prohibit Lessee from installing Infrastructure within City or otherwise exercising its rights and carrying out its obligations under this Agreement, provided however that this sentence is not intended nor shall it be construed to increase Lessee’s rights under this Agreement.

5.2.3 Lessee shall keep all parts of the Leased Infrastructure that belong to City free of any liens that may be created or which may attach as the result of the acts or omissions of Lessee, its employees, contractors or agents. If any such lien is filed, Lessee shall indemnify and hold harmless City from any and all costs to remove such lien, including but not limited to, reasonable attorneys’ fees.

5.2.4 Lessee shall be permitted to pledge this Agreement as an asset for purposes of obtaining financing; however, if any entity to which this Agreement has been pledged actually perfects its interest therein, that entity must comply with the provisions of Article 12 (“Assignment”).  Lessee may not, under any circumstances, pledge the actual dark fiber or Leased Infrastructure as an asset to anyone for any purpose.  The Leased Infrastructure is public property owned by City and shall not be pledged to any party.

5.2.5 Lessee shall not do or permit anything to be done by anyone under its direct control or doing work on its behalf, other than City, its employees, contractors, and agents, in, on or about the Leased Infrastructure or Lessee’s Infrastructure located within City, which is prohibited by, or will in any way conflict with, any laws now in force by City or which may hereafter be enacted or promulgated by an entity other than City.  However, if City is aware of any laws, rules, ordinances, resolutions, or other regulations which are enacted or promulgated by a governmental entity (other than City) after the Effective Date of this Agreement that materially (a) changes the economics of this Agreement, or (b) interferes with Lessee’s rights provided hereunder, City may provide Lessee sixty (60) days’ notice of the required change(s) and if the Lessee does not agree to comply, Lessee shall have the right to terminate this Agreement without penalty.

5.2.6 Lessee shall not, in connection with this Agreement, commit, cause, maintain or permit nor suffer, or allow to be committed, caused, maintained or permitted by anyone under its direct control or doing work on its behalf, other than City, its employees, contractors, and agents, any waste, abuse or destructive use within the public rights‑of‑way or easements, nor any public or private nuisance, nor any other act or thing which may disturb the quiet enjoyment of any other person lawfully using the public rights‑of‑way or easements. 

5.2.7 Lessee shall not use or store Hazardous Materials of any kind on or near City Property which could contaminate the Property, without prior written permission from City. In the event that any Hazardous Material is spilled or leaked or otherwise released on the Property or any area in the vicinity of the Property as a result of Lessee’s exercise of this Lease, Lessee shall promptly take all steps necessary to remove any contamination resulting from such activities. Lessee accepts full responsibility for all activities and costs incurred related to cleaning up the Property from the effects of such spill or leak. Lessee shall be responsible for meeting, and possess the means to satisfy, the requirements of all federal, state and local controlling agencies, such as the Bay Area Water Quality Management District and/or the Environmental Protection Agency, which may have jurisdiction over the region in which the Property is located or over the substance being used by Lessee on the Property.

5.2.8 Hazardous Materials Defined.  The term “Hazardous Material(s)” shall mean any toxic or hazardous substance, material or waste or any pollutant or contaminant or infectious or radioactive material, including but not limited to, those substances, materials or wastes regulated now or in the future under any of the following statutes or regulations and any and all of those substances included within the definitions of “hazardous substances,” “hazardous waste,” “hazardous chemical substance or mixture,” “imminently hazardous chemical substance or mixture,” “toxic substances,” “hazardous air pollutant,” “toxic pollutant” or “solid waste” in the (a) “CERCLA” or “Superfund” as amended by SARA, 42 U.S.C. Sec. 9601 et seq., (b) RCRA, 42 U.S.C. Sec. 6901 et seq., (c) CWA., 33 U.S.C. Sec. 1251 et seq., (d) CAA, 42 U.S.C. 78401 et seq., (e) TSCA, 15 U.S.C. Sec. 2601 et seq., (f) The Refuse Act of 1899, 33 U.S.C. Sec. 407, (g) OSHA, 29 U.S.C. 651 et seq. (h) Hazardous Materials Transportation Act, 49 U.S.C. Sec. 1801 et seq., (i) USDOT Table (40 CFR Part 302 and amendments) or the EPA Table (40 CFR Part 302 and amendments), (j) California Superfund, Cal. Health & Safety Code Sec. 25300 et seq., (k) Cal. Hazardous Waste Control Act, Cal. Health & Safety Code Section 25100 et seq., (l) Porter-Cologne Act, Cal. Water Code Sec. 13000 et seq., (m) Hazardous Waste Disposal Land Use Law, Cal. Health & Safety Code Sec. 25220 et seq., (n) “Proposition 65,” Cal. Health and Safety Code Sec. 25249.5 et seq., (o) Hazardous Substances Underground Storage Tank Law, Cal. Health & Safety Code Sec. 25280 et seq., (p) California Hazardous Substance Act, Cal. Health & Safety Code Sec. 28740 et seq., (q) Air Resources Law, Cal. Health & Safety Code Sec. 39000 et seq., (r) Hazardous Materials Release Response Plans and Inventory, Cal. Health & Safety Code Secs. 25500-25541, (s) TCPA, Cal. Health and Safety Code Secs. 25208 et seq., and (t) regulations promulgated pursuant to said laws or any replacement thereof, or as similar terms are defined in the federal, state and local laws, statutes, regulations, orders or rules. Hazardous Materials shall also mean any and all other substances, materials and wastes which are, or in the future become regulated under applicable local, state or federal law for the protection of health or the environment, or which are classified as hazardous or toxic substances, materials or wastes, pollutants or contaminants, as defined, listed or regulated by any federal, state or local law, regulation or order or by common law decision, including, without limitation, (i) trichloroethylene, tetracholoethylene, perchloroethylene and other chlorinated solvents, (ii) any petroleum products or fractions thereof, (iii) asbestos, (iv) polychlorinated biphenyls, (v) flammable explosives, (vi) urea formaldehyde, and (vii) radioactive materials and waste.

5.2.9 Hazardous Materials Indemnity.  Lessee shall indemnify, defend (by counsel reasonably acceptable to City), protect and hold City harmless from and against any and all claims, liabilities, penalties, forfeitures, losses and/or expenses (including, without limitation, diminution in value of the Property, damages for the loss or restriction on use of the rentable or usable space or of any amenity of the Property, damages arising from any adverse impact or marketing of the Property and sums paid in settlement of claims, response costs, cleanup costs, site assessment costs, attorneys’ fees, consultant and expert fees, judgments, administrative rulings or orders, fines, costs of death of or injury to any person or damage to any property whatsoever (including, without limitation, groundwater, sewer systems and atmosphere), arising from, or caused or resulting, either prior to or during the Lease Term, in whole or in part, directly or indirectly, by the presence or discharge in, on, under or about the Property by Lessee, Lessee’s agents, employees, licensees or invitees or at Lessee’s direction of Hazardous Material, or by Lessee’s failure to comply with any Hazardous Materials Law, whether knowingly or by strict liability. Licensee’s indemnification obligations shall include, without limitation, and whether foreseeable or unforeseeable, all costs of any required or necessary Hazardous Materials management plan, investigation, repairs, cleanup or detoxification or decontamination of the Property, and the presence and implementation of any closure, remedial action or other required plans, and shall survive the expiration of or early termination of the Lease Term. For purposes of the indemnity provided herein, any acts or omissions of Lessee, or its employees, agents, customers, sublessees, assignees, contractors or subcontractors of Lessee (whether or not they are negligent, intentional, willful or unlawful) shall be strictly attributable to Lessee.

5.3 City Covenants.

5.3.1 City shall comply with applicable federal, state and local laws in the exercise and performance of its rights and obligations under this Agreement.  City shall comply with any City permit issued in connection with the FOI within the public rights‑of‑way or easements. City shall obtain, as required, any and all necessary approvals for the design, construction, installation, operation and testing of City’s Infrastructure to be located within City. 

5.3.2 City shall not do or permit anything to be done by anyone under its direct control or doing work on its behalf in, on or about the Leased Infrastructure or Lessee’s Infrastructure located within City, which is prohibited by or will in any way conflict with any laws now in force or which may hereafter be enacted or promulgated.  However, if any laws, rules, ordinances, resolutions or other regulations which are enacted or promulgated by a governmental entity (other than City) after the Effective Date of this Agreement that materially (a) changes the economics of this Agreement, or (b) interferes with Lessee’s or Lessor’s rights provided hereunder, City shall provide Lessee sixty (60) days’ notice of the required change and if the Lessee does not agree to comply, City shall have the right to terminate this Agreement without penalty.

5.4 No Access by Lessee.  Other then as authorized in this Agreement, Lessee is prohibited from accessing, directly or indirectly, the FOI, or any part thereof, the transmission pathway, or any part thereof, or any City electric or other utility facility on City’s side of the Demarcation Points.  Unauthorized access by Lessee to, or use of, the FOI, the transmission pathway, or any City electric or other utility facility shall constitute a material breach of this Agreement.  

6. MONITORING, OPERATION AND MAINTENANCE, ROUTE MODIFICATIONS, AND EMERGENCY REPAIRS.   

6.1 General.  City shall maintain the FOI in good operating condition and in accordance with the specifications set forth on Exhibit 3 throughout the term of this Agreement. 

6.2 Representatives. 
 
6.2.1 Lessee shall provide to City, and update as changes occur, the current name, title, telephone number, and personal communications device number (including facsimile transmission number, cellular telephone number, and) of a representative of Lessee, as set forth in paragraph 15.2 (“Lessee’s Representative”).  Lessee’s Representative shall be kept informed of City’s maintenance schedules and emergencies.  If Lessee fails to keep City informed of its current Lessee’s Representative, then City shall not be held liable for any failure to meet any notification or response provisions, resulting directly therefrom.  

6.2.2 City shall provide to Lessee’s Representative the telephone number of a City Representative that can be contacted on a 24/7 basis, including City’s observed holidays, as set forth in paragraph 15.2 (“City’s Representative”).  Lessee may contact City’s Representative to report any perceived damage to or failure, interruption or impairment of the Leased Infrastructure.

6.3 Monitoring.

6.3.1 City shall monitor at least one fiber in the backbone FOI for cable continuity on a 24/7 basis.  City shall not monitor the Leased Fibers.  

6.3.2 City, at its sole cost and expense, shall undertake timely maintenance and repairs to cure deficiencies in the FOI.  Lessee is responsible for all maintenance and repairs on Lessee’s side of the Demarcation Points.  Where routine monitoring reveals a potential maintenance issue, each Party shall, with regard to their respective infrastructure, take reasonable and timely steps to address the issue prior to it affecting the operation or functionality of their respective infrastructures. 

6.3.3 Lessee may conduct independent diagnostic testing, fault isolation, repair verification, and end-to-end network testing, as it deems appropriate, on Lessee’s side of the Demarcation Points. Lessee may notify City’s Representative in writing if it is determined as a result of its independent testing and surveillance programs, review of City-provided reports, or otherwise, that any part of the Leased Infrastructure does not conform to the Performance Standards set forth in Exhibit 3.  The Parties shall confer to expedite trouble resolution and resolve possible differences in interpretation of trouble reports.

6.4 Operations and Maintenance.  City, at its sole cost and expense, shall schedule and perform routine operations, maintenance and repairs.  City shall provide written notification identifying the time, location, and nature of each maintenance and repair job potentially affecting the Leased Infrastructure and/or Lessee’s Infrastructure, and notify Lessee’s Representative, at the earliest possible time but not less than ninety-six (96) hours prior to the scheduled time.

6.5 Route Modifications.  City, at its sole cost and expense, may modify the FOI as conditions and circumstances may warrant.  City shall provide written notification to Lessee’s Representative identifying the time, location, and nature of each route modification at least ninety-six (96) hours prior to the schedule time, unless route modification is considered an Emergency, as defined in 6.6.  These modifications may cause portions of the FOI to be relocated, permanently or temporarily, to one or more alternate locations within the public right‑of‑way or easement, and leased service properties. Lessee shall cooperate with City to effect any such modifications, in each case at City’s sole cost and expense.  

6.6 Emergency Repairs. For the purpose of this Agreement, “Emergency” shall be defined as an abrupt failure of fiber optic cable functionality.  

6.6.1 Scope of Work.  The “Work” consists of City providing emergency maintenance response and restoration services, including appropriate supervision, technical expertise, labor, equipment, and materials to assess and restore functionality to City’s fiber optic network and facilities whenever necessary.  City Emergency Services will be available on a 24/7 basis, including City’s observed holidays. Emergency maintenance provided in this Article does not apply to fiber optic facilities not owned by City. City shall provide all equipment, manpower, supervision, certified fiber optic splicers, consumable materials, equipment, tools, construction equipment and machinery, utilities, transportation, any and all applicable taxes, and other facilities and work as necessary for the proper execution and completion of temporary and permanent emergency restoration for operation of the fiber optic communications network, as outlined in the following paragraphs, to the satisfaction of Lessee for the Work performed under this Agreement. 

6.6.1.1 Execution of the Work shall include, at a minimum, the ability to respond as required herein upon report of damage to City’s FOI and to perform:

6.6.1.1.1 Underground and aerial defect discovery work to ascertain the extent of damage to fiber optic cables and/or facilities.

6.6.1.1.2 Underground Trenching and placement/repair of conduit and infrastructure per City’s Standards.  NOTE: City construction standards and specifications may be obtained from City Engineering Department at (408) 615-3000   or on City of Santa Clara’s website at www.santaclaraca.gov 

6.6.1.1.3 Placement of underground fiber optic cable and facilities in conduit system.

6.6.1.1.4 Setting poles and/or repair of aerial facilities for fiber optic cable.

6.6.1.1.5 Placement of aerial fiber optic cable poles in compliance with California Public Utilities Commission General Order No. 95.

6.6.1.1.6 Splicing, termination and testing of fiber optic cable to City’s Fiber Optics Standards.

6.6.1.2 Point of Contact.  During Emergency Service, required communications regarding restoration shall be exchanged between Lessee and City’s Representatives, as set forth in paragraph 15.2.

6.6.1.3 Response Time. Upon receipt of notification from Lessee’s Representative to City’s Representative, as set forth in paragraph 15.2, of a potential problem, City shall evaluate the potential problem within two (2) hours of notification and shall have appropriate restoration/repair personnel and equipment onsite to begin restoration of fiber optic network functionality within four (4) hours of such notification.  If City cannot provide permanent restoration within four (4) hours, City will provide temporary restoration. After temporary restoration is complete, a permanent repair and site restoration plan will be proposed by City within two (2) days.  Upon City’s approval, this work will be scheduled and initiated. During restoration services, City’s Representative will provide updates to Lessee’s Representative.  

7. ACCESS TO LESSEE’S INFRASTRUCTURE

7.1 Grant of Access.  From time to time access to Lessee’s Infrastructure located within City may facilitate scheduled and non‑scheduled maintenance and repair work associated with the Leased Infrastructure and related FOI.  Lessee shall cooperate with City, its officers, employees, agents, representatives, contractors to allow ingress and egress for repairs to Leased Infrastructure and the FOI, at City’s sole cost and expense.  Notwithstanding the foregoing, City shall have no right to alter, maintain or repair Lessee’s Infrastructure.  In no event shall City, its officers, employees, agents, representatives, contractors, or subcontractors have access to Lessee’s Infrastructure unless a representative of Lessee is present.

7.2 Written Notice.  So long as an emergency situation does not exist, City shall provide a written notice to Lessee’s Representative at least forty-eight (48) hours in advance of any required ingress to Lessee’s Infrastructure located within City.  If an emergency situation exists, City shall provide a verbal request to Lessee’s Representative.

8. DEFAULT PROCEDURES

If Lessee defaults in any of the following particulars:

8.1 Fails to pay the fees prescribed in this Agreement with reasonable promptness as the same shall become due following no less than ten (10) days written notice from City of such delinquency; or

8.2 Breaches any other term or condition of this Agreement; then City shall give Lessee written notice, either by mail or personal service, setting forth the nature of the default and a demand that said default be cured and remedied.  If Lessee fails, neglects or refuses within thirty (30) days after the giving of said notice to cure or remedy the default, or commence and diligently continue such cure, then City, upon notice and without suit or other proceedings, may terminate this Agreement and cancel and annul the rights and privileges granted herein.

9. TERMINATION OF AGREEMENT

9.1 Termination by Lessee.  Lessee may termination this Agreement without cause by giving City written notice (“Notice of Termination”) which clearly expresses that Lessee’s intent to terminate the Agreement and Lessee shall be subject to the Termination Fee of which shall be twenty-five percent (25%) of the remaining Lease Payment due under the terms of the approved Application(s).  The Termination Fee is based on the current fiber lease rate (at the time of Termination) without inclusion of CPI adjustments.  Notice of Termination shall become effective no less than ninety (90) days after City receives such notice.

9.1.1 Lessee may terminate this Agreement if City fails to deliver the Leased Infrastructure (excluding any new extensions of new construction to accommodate the unique requirements of Lessee) on or before the date mutually agreed upon by the Parties and as set forth in approved Application(s), unless such failure is due to reasons beyond the control of City or Force Majeure and shall not be subject to the Termination Payment.  Such termination shall be without liability to either City or Lessee unless, and to the extent that, the failure to meet the deadline is caused by Lessee.  

9.2 Termination by either Party.  Either Party may terminate this Agreement if the FOI is substantially destroyed by Force Majeure such that it cannot be repaired at a reasonable cost and within ninety (90) days from the date of destruction.  Either Party shall provide the other Party a Notice of Termination and termination shall become effective no less than thirty (30) days after a Party receives such notice.  After either Party terminates the Agreement, Lessee shall not owe City any Lease Payment or shall be entitled to an appropriate credit if pre-payments occurred.  Lessee shall not be subject to the Termination Fee.

9.3 For the purpose of this Agreement, “Force Majeure” shall be defined as any cause beyond the control of the Party affected, and which by exercise of reasonable due diligence such Party could not reasonably have been expected to avoid and which by exercise of due diligence it has been unable to overcome or obtain or cause to be obtained a commercially reasonable substitute therefore.  Force Majeure includes Acts of God, flood, drought, earthquake, storm, tornado, fire, explosion, lightening, epidemic, public emergency, war, riot, civil disobedience, labor strike, labor dispute, labor or materials shortage (however labor or materials shortage does not include the mere inability to obtain that labor or material at a particular price), sabotage, restraint by court order, restraint by public authority, or action or non-action by governmental authority or accident.  No Party shall, however, be relieved of liability for failure of performance if such failure is due to causes arising out of its own negligence or due to the removal of remediable causes which it fails to take reasonable efforts to remove or remedy within a reasonable time, or due to mere fluctuations in market prices.  Nothing contained herein shall be construed to require a Party to settle any strike or labor dispute in which it may be involved.  Either Party rendered unable to fulfill any of its obligations under this Agreement by reason of Force Majeure shall give prompt written notice of such fact to the other Party and shall exercise due diligence to remove such inability with all reasonable dispatch.

10. HOLD HARMLESS/INDEMNIFICATION

10.1 To the extent permitted by law, Lessee agrees to protect, defend, hold harmless and indemnify City, its City Council, commissions, officers, employees, volunteers and agents from and against any claim, injury, liability, loss, cost, and/or expense or damage, including all costs and reasonable attorney’s fees in providing a defense to any claim arising therefrom, for which City shall become liable arising from Lessee’s negligent, reckless or wrongful acts, errors, or omissions with respect to or in any way connected with the Services performed by Lessee pursuant to this Agreement.

10.2 City shall not be liable to Lessee for damage caused to the FOI by independent third parties not under contract with City that are engaged in construction or other business operations which damage the FOI.  City shall respond and repair any damage to the FOI caused by such third party as if it were an Emergency Repair under Article 6.5.

10.3 City shall not be liable to Lessee for any fines, penalties, claims or damages stemming from the interruption of, or interference with Lessee’s Infrastructure.  City shall not be liable for incidental, punitive, exemplary, special, indirect or consequential damages, or lost profits, arising under or relating to this Agreement.  Nothing in the preceding sentence shall be construed to limit Lessee’s indemnity obligations under this Agreement.

11. REPRESENTATION AND WARRANTIES

City expressly warrants that it shall maintain the FOI in good operating condition for normal use as contemplated by the manufacturers and in accordance with the specifications set forth in Exhibit 3.  City otherwise expressly disclaims any express or implied warranty beyond the manufacturer’s warranty as to the fitness of any materials, equipment or any other part or all of the FOI or the Leased Infrastructure, constructed or to be constructed.

12. ASSIGNMENTS
City and Lessee bind themselves, their successors and assigns to all covenants of this Agreement.  This Agreement shall not be assigned or transferred without the prior written approval of City.  

13. WAIVER

The Parties agree that waiver by the other Party of any one or more of the conditions of performance under this Agreement shall not be construed as a waiver(s) of any other condition of performance under this Agreement. 

14. DISPUTE RESOLUTION

14.1 Unless otherwise mutually agreed to by the Parties, any controversies between Lessee and City regarding the construction or application of this Agreement, and claims arising out of this Agreement or its breach, shall be submitted to mediation within thirty (30) days of the written request of one Party after the service of that request on the other Party. 

14.2 The Parties may agree on one mediator.  If they cannot agree on one mediator, the Party demanding mediation shall request the Superior Court of Santa Clara County to appoint a mediator. The mediation meeting shall not exceed one day (eight (8) hours). The Parties may agree to extend the time allowed for mediation under this Agreement.

14.3 The costs of mediation shall be borne by the Parties equally.

14.4 For any contract dispute, mediation under this Article is a condition precedent to filing an action in any court.  In the event of mediation which arises out of any dispute related to this Agreement, the Parties shall each pay their respective attorney’s fees, expert witness costs and cost of suit through mediation only.  If mediation does not resolve the dispute, the Parties agree that the matter shall be litigated in a court of law, and not subject to the arbitration provisions of the Public Contracts Code.

15. NOTICE

15.1 All notices to the Parties shall, unless otherwise required in writing, shall be sent to City addressed as follows: 

City of Santa Clara dba Silicon Valley Power
Attention: Chief Electric Utility Officer
1500 Warburton Avenue
Santa Clara, CA 95050
Telephone No.: (408) 615-6600
Facsimile No.: (408) 249-0217

And to Lessee addressed as follows:

Company Name
Address
City/State/Zip
Telephone No.:
Facsimile No:
If notice is sent via facsimile, a signed, hard copy of the material shall also be mailed.  The workday the facsimile was sent shall control the date notice was deemed given if there is a facsimile machine generated document on the date of transmission. A facsimile transmitted after 1:00 p.m. on a Friday shall be deemed to have been transmitted on the following Monday.

15.2 Routine Operations and Emergencies (City and Lessee’s Representative). 
All notices to the Parties regarding routine operations and emergencies shall be sent to City addressed as follows:

City of Santa Clara dba Silicon Valley Power
Attention: Fiber Program Manager, Deborah J. Barry
1500 Warburton Avenue
Santa Clara CA 95050
Telephone No.: (408) 615-6607
Facsimile No.: (408) 249-0217
Secondary contact or for emergencies (24/7/365) and after normal business hours:

City of Santa Clara dba Silicon Valley Power
SVP Operations Control Room
Telephone: (408) 615-5640
Facsimile:  (408) 727-9833
And to Lessee addressed as follows:

Company Name
Address
City/State/Zip
Telephone No.:
Facsimile No:
Secondary contact or for emergencies (24/7/365) and after normal business hours:

Company Name
Address
City/State/Zip
Telephone No.:
Facsimile No:

16. CONFIDENTIALITY
All ideas, memoranda, specifications, plans, manufacturing procedures, data, drawings, descriptions, documents, discussions or other information developed or received by or for Lessee and all other written information submitted to Lessee in connection with the performance of this Agreement shall be held confidential by Lessee and shall not, without the prior written consent of City, be used for any purposes other than the performance of the Services nor be disclosed to an entity not connected with performance of the Services.  Nothing furnished to Lessee which is otherwise known to Lessee or becomes generally known to the related industry shall be deemed confidential.

17. INTEGRATED DOCUMENT

This Agreement represents the entire agreement between City and Lessee.  No other understanding, agreements, conversations, or otherwise, with any representative of City prior to execution of this Agreement shall affect or modify the terms or obligations of this Agreement.  Any verbal agreement shall be considered unofficial information and is not binding upon City.  

18. AMENDMENT

This Agreement may be amended only with the written consent of both Parties.

19. CAPTIONS

The captions of the various sections, paragraphs and subparagraphs of this Agreement are for convenience only and shall not be considered or referred to in resolving questions of interpretation.

20. LAW GOVERNING CONTRACT AND VENUE

This Agreement shall be governed and construed in accordance with the statues and laws of the State of California.  The venue of any suit filed by either Party shall be vested exclusively in the state courts of the County of Santa Clara, or if appropriate, in the United States District Court, Northern District of California, San Jose, California. 

21. SEVERABILITY

In case any one or more of the provisions of this Agreement shall, for any reason, be invalid, illegal or unenforceable in any respect, it shall not affect the validity of the other provisions, which shall remain in full force and effect.
[bookmark: _GoBack]
This Agreement may be executed in counterparts, each of which shall be deemed to be an original, but both of which shall constitute one and the same instrument; and, the Parties agree that signatures on this Agreement, including those transmitted by facsimile, shall be sufficient to bind the Parties.

The Parties acknowledge and accept the terms and conditions of this Agreement as evidenced by the following signatures of their duly authorized representatives. The Effective Date is the date that the final signatory executes the Agreement. It is the intent of the Parties that this Agreement shall become operative on the Effective Date.
CITY OF SANTA CLARA, CALIFORNIA
a chartered California municipal corporation
APPROVED AS TO FORM:
	Dated: ________________________
	

	
	


	BRIAN DOYLE
City Attorney



	
	DEANNA J. SANTANA
City Manager
1500 Warburton Avenue
Santa Clara, CA 95050
Telephone:	(408) 615-2210
Fax:		(408) 241-6771


“CITY”

*INSERT LESSEE’S NAME
*choose one: corporation/partnership/individual

	Dated:
	_________________________

	By:
	

	
	(Signature of Person executing the Agreement on behalf of Lessee)

	Name:
	

	Title:
	

	Local Address: 
	

	
	

	Email Address:
	

	Telephone:
	(        )  

	Fax:
	(        )  


	“LESSEE”
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FIBER REQUEST APPLICATION SAMPLE


	
	
	
	
	
	
	
	
	
	
	
	
	

	Request Type:
	 
	
	Requestor Completes - Email when finished

	
	
	
	
	
	
	
	
	
	
	
	
	

	Date Requested:
	 
	
	
	Current Lessee:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	REQUESTOR'S INFORMATION
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Company Name:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Requested By:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Contact Number:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Email:
	
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	REQUEST INFORMATION
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Configuration Type:
	 
	
	
	Number of Fibers:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Locations A - Z:
(Attachment Points)
	 
	
	

	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	 
	
	

	Additional Services:
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	 
	
	

	Notes/Instructions:
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	









	STOP HERE - EMAIL REQUEST TO RECEIVE SVP ESTIMATE - CONTACT INFO AT BOTTOM OF PAGE

	SVP (CITY) FILLS OUT BELOW - ESTIMATE SECTION

	
	
	
	
	
	
	
	
	
	
	
	
	 

	Fiber Work Manager ID:
	 
	
	
	Date of Estimate:
	 
	
	SVP Estimate

	
	
	
	
	
	
	
	
	
	
	
	
	

	Fiber Miles:
	 
	
	
	Lease Security Deposit:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Fiber Lease Payment:
	 
	
	
	3rd Party Charges:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Est Completion Date:
	 
	
	
	NRC Costs:
	
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Quote expires 21 calendar days from Date of Estimate.
	(Non-Recurring Costs - 1x Only)
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Notes:
	
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	WORK AUTHORIZATION - SIGNATURE REQUIRED TO ACCEPT PRICES/WORK ABOVE

	
	
	
	
	
	
	
	
	
	
	
	
	

	Authorized Signature:
	 
	 
	 
	 
	 
	 
	 
	
	Work Auth

	
	
	
	
	
	
	
	
	
	
	
	
	

	Print Name:
	 
	 
	 
	 
	 
	 
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Title:
	
	 
	 
	 
	 
	 
	Phone:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Email:
	
	 
	 
	 
	 
	 
	Date:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	SVP (CITY) FILLS OUT BELOW - COMPLETION RESULTS

	
	
	
	
	
	
	
	
	
	
	
	
	

	Fiber Miles:
	 
	
	
	Lease Security Deposit:
	 
	
	SVP Completion Results

	
	
	
	
	
	
	
	
	
	
	
	
	

	Date Completed:
	 
	
	
	3rd Party Charges:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Work Verified by:
	 
	
	
	NRC Costs:
	
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Notes:
	
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	MILEAGE SUMMARY AS OF DATE COMPLETED
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Existing P-t-P Miles:
	 
	
	
	Existing Ring Miles:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Requested P-t-P Miles:
	 
	
	
	Requested Ring Miles:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total P-t-P Miles:
	 
	
	
	Total Ring Miles:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Rate per P-t-P Mile:
	 
	
	
	Rate per Ring Mile:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total P-t-P Cost:
	 
	
	
	Total Ring Cost:
	 
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	With regards to SVP leases between City and Lessee authorization, this Fiber Request Application shall follow the terms and conditions as set forth in the all-inclusive master lease agreement and Lessee shall be billed according to the costs indicated on the Application. 
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EXHIBIT 2

NOTICE OF COMPLETION/REJECTION


NOTICE OF COMPLETION

This Notice of Completion is issued pursuant to the Dark Fiber Lease Agreement dated ____________, 20__ (the “Agreement”) by and between the City of Santa Clara and _____________ (“Lessee”) and in reference to Fiber Work Manager (FWM) ID # ________.  This Notice of Completion is dated _____________________ and hereby notifies Lessee that the items listed below of the Leased Infrastructure are complete and available for Acceptance Testing by Lessee. 
__________________________________________________________________
__________________________________________________________________

If Lessee desires to perform Acceptance Testing, it must do so within fifteen (15) days.  

	Dated:
	_________________________

	By:
	


	Name:
	Deborah J. Barry

	Title:
	SVP Fiber Program Manager



NOTICE OF REJECTION

The items listed below of the Leased Infrastructure are found not in compliance with the Acceptance Testing and are not accepted by Lessee.  

Briefly describe the condition which is the basis for Lessee’s claim that said portions of the Leased Infrastructure are not in compliance:
___________________________________________________________________________
___________________________________________________________________________

Please submit Notice of Rejection to Fiber Program Manager at SVPFiber@siliconvalleypower.com for correction or repair.
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EXHIBIT 3

FIBER SPECIFICATIONS, PERFORMANCE 
STANDARDS AND ACCEPTANCE TESTING


1. CONFIGURATION

City’s communications cable plant consists of single mode fiber optic cable configured from Point to Point or by Ring at locations throughout the City of Santa Clara.

2. FIBER OPTIC CABLE

2.1 Fiber optic cable is run continuously without splices, except for specified splice and slack storage points.

2.2 [bookmark: a5]Fiber optic cable is of suitable manufacture to provide long-term reliable service in a flooded underground ductbank or aerial outside environment. 

3. PERFORMANCE

3.1 Optical Fiber Performance and Parameters:

3.1.1 Fiber construction shall be single-mode.  The core/cladding size shall be nominal 9/125µm.
3.1.2 Fiber shall be of a dual-window construction with transmission capabilities at 1310nm and 1550nm.
3.1.3 The numerical aperture (NA) of each fiber shall be 0.12.
3.1.4 The maximum attenuation of each fiber shall be 0.35 dB / km at 1310 nanometers (nm), and 0.25dB / km at 1550 nm.  In certain underground locations Low Water Peak fiber cable has been installed to provide additional optimized use in the 1385 nm region.  Maximum attenuation of the Low Water Peak fiber shall be 0.40dB / km at 1310 nm, 0.35 dB / km at 1385 nm and 0.25dB / km at 1550 nm.   
3.1.5 Each fiber within a cable must be color coded with distinct and recognizable colors.  Based on SVP preference, color coding and identification or numbering system will be assigned for each leased bundle of 12 strands within each applicable ring.
3.1.6 Where required, each fiber shall either be terminated with an FC-type 2.5mm bayonet connector, or spliced to an FC-type 2.5mm bayonet connector pigtail.  The nominal loss of the connector termination shall not exceed 0.60 dB.
3.1.7 Where required, each fiber will be fusion spliced. The measured loss of each completed strand splice shall be less than 0.15 dB per splice.

3.2 Mechanical and Environmental Conditions for the Fiber Optic Cable:

3.2.1 The cable shall be able to withstand a short-term longitudinal load (during installation) of not less than 2700N (608 lbs.) with maximum elongation of less than 0.5%.  The cable shall be able to withstand a long-term longitudinal load of not less than 890N (200 lbs.).
3.2.2 The minimum static or no load (0-130 lbs.) bending radius for the cable shall be no less than ten (10) times the cable diameter.  The minimum dynamic or loaded (131-600 lbs.) bending radius shall be no less than twenty (20) times the cable diameter.  The cable shall be able to withstand being flexed at the minimum static bending radius +/- 90 degrees for at least 20 cycles at 20-40 cycles per minute at 20 degrees C.
3.2.3 The cable shall be able to withstand twisting of +/-360 degrees over a length of 2 meters for at least 10 cycles at 10 cycles per minute.
3.2.4 The cable shall exhibit stable performance characteristics in storage or service over a temperature range of -40 degrees C to +70 degrees C.
3.2.5 The cable shall withstand a compressive force of 435N/cm (250 lbs./in), and exhibit no increase in attenuation after the force is removed.
3.2.6 The cables shall be suitable for underground installation in an enclosed ductbank or an overhead self-supporting or strand-supported installation.  Cable shall be flooded with a suitable water-repellent compound, or otherwise constructed in such a manner to inhibit deterioration of performance due to duct flooding.

3.3 Fiber Optic Cable Structure:

3.3.1 A minimum of twenty-four fibers shall be in each cable, as designated on the plans. The cable structure shall be such that the fibers are grouped for easy handling.  The individual fibers or buffer tubes shall be color-coded for ease of identification.
3.3.2 The cable shall contain appropriate dielectric strength members to satisfy the above mechanical and environmental specifications.
3.3.3 The cable core shall consist of fibers enclosed in filled loose buffer tubes, arranged around a central dielectric strength member.  The interstices between the buffer tubes shall be filled with a suitable water-repellent compound to inhibit intrusion and migration of moisture along the cable.
3.3.4 The cable shall be enclosed in a jacket acceptable for use in an underground duct or aerial self-supporting application environment.

3.4 Each span of fiber optic cable is to be installed as a single run of cable, using appropriate pulling techniques as necessary.  No splices are to be made in any fiber optic cable, except as noted on the prints and at the termination of the cable in each communications room or pedestal.

3.5 Packaging and Shipping:  Each length of cable shall have both ends effectively sealed.   Individual fibers in each cable to be delivered must be tested before shipping to verify their conformance with the performance specifications.

3.6 Acceptable Manufacturers. Equivalent to Alcatel Color Lock, Single Mode, Optical Fiber.  Overhead fiber is EZSpan ADSS; Underground fiber is EZ Prep Loose Tube Cable.

4. [bookmark: c]INSTALLATION AND OPERATION

4.1 City shall coordinate all scheduled or emergency maintenance operations with Lessee's Representative to insure that any interference or interruptions of Lessee's operations are anticipated and scheduled. Likewise, Lessee shall coordinate all scheduled or Emergency maintenance operations with City’s representative to insure that any interference or interruption of City’s operations are anticipated and scheduled.

4.2 City shall provide construction drawings applicable to Lessee’s network construction, indicating all actual construction distances, variations from design, and other pertinent information upon delivery of the fiber.

5. ACCEPTANCE TESTING

5.1 Acceptance Procedure

Lessee’s acceptance of the licensed fiber optic cable shall be based on conformance of the Dark Fiber Route (DFR) operation to the testing criteria as described herein.  Prior to conduct of Lessee’s Acceptance Testing, City shall test the transmission media for the acceptance of each individual strand and verify the integrity of the complete DFR "City's Testing").  Upon completion of City’s Testing per approved Application(s), City shall provide Lessee a Notice of Completion, as set forth in Exhibit 2. 

5.2 Documentation

City shall make relevant drawings and documentation available to Lessee concurrent with the Notice of Completion.
5.3 Testing Support

City will accommodate Lessee’s request to participate in joint testing arrangements, as set forth in paragraph 4.4.2 of the Agreement.  Alternatively, City may observe the conduct of Lessee’s Acceptance Testing.
5.4 Testing and Measurement Equipment

City shall provide necessary testing equipment for performing the required Acceptance Testing, subject to review and concurrence by Lessee.  The authenticity and expiration date of the correct calibration data shall be verified by Lessee.  City currently uses GNNettest for splicing and length. 

5.5 Reports

Each Party shall provide full test reports to the other party within two (2) weeks of test completion, reflecting independent analysis and observations.  For City, any test must be provided to Lessee concurrently with a Notice of Completion (Exhibit 2).  Test reports shall include a description of cable problems and testing failures, and necessary remedial actions.

5.6 Fiber Optic Cable Testing Procedures

5.6.1 Insertion Loss Testing:

5.6.1.1 An end-to-end attenuation test (including all connectors, fibers, and jumpers) shall be performed on all fiber strands by comparing the optical power at the input of a fiber with the output.  This shall be accomplished by Insertion Loss Testing using a "one jumper reference" to include the connector losses.  Testing shall be in accordance with EIA-455-53.
5.6.1.2 Tests shall be performed by using a transmitter and inserting a light signal, at 1310 and 1550 nanometers for single-mode fiber, in a "known" short (about 2 meters and less than 3 meters) jumper and placing a receiver or power meter at the other end of the jumper and measuring the reference level in dBm and recording this as the "reference jumper". 
5.6.1.3 Disconnect the receiver from the jumper and connect another jumper to the receiver and the reference jumper.
5.6.1.4 Measure the attenuation in dB and insure loss is less than 1 dB and record this loss as the test set loss.
5.6.1.5 Now disconnect the two jumpers from each other and connect to each end of the fiber to be tested.
5.6.1.6 Testing shall be performed at 1310 and 1550 nanometers for single-mode fiber, using an attenuation or optical loss test set equivalent to GNNettest GN-6025/6250.  The loss shall be calculated by subtracting the system loss from the reference loss (see below).

Loss = P ref  - P sys 
 Where, 
P ref = the level of the jumpers measured in dBm
P sys = the level of the jumpers plus the fiber being tested in dBm.

5.6.2 This tested actual loss value shall be compared to the theoretical loss calculated using the following attenuation criteria:

5.6.2.1 SC Type connectors (per mated pair):
	Single-mode – 0.6 dB

5.6.2.2 Fiber cable:
Single-mode -	0.35/.40 (lwp)    dB/km @   1310nm
			0.25    dB/km  @   1550nm

5.6.2.3 It shall be the responsibility of the Lessee to independently calculate the theoretical loss using installed cable lengths.

5.6.3 If the actual loss exceeds the theoretical loss by greater than 1.0dB, the fiber shall be considered as having not passed the acceptance criteria.  City shall perform one of the following activities based on the requirements of the system and project schedules:

5.6.3.1 Re-test using optical time-domain reflectometer (OTDR) testing as described below.
5.6.3.2 Properly isolate the fiber from use in the system.
5.6.3.3 Cause replacement of the defective fiber optic cable.

5.6.4 All cables will have been previously tested with an OTDR upon installation and acceptance by the Licenser.  These records will be made available to and may suffice as record of proof of performance for Lessee.

5.6.5 All cables that fail the continuity or the insertion loss tests shall be re-tested using an optical time-domain reflectometer.  OTDR testing may also be performed by the Lessee, the City, or both as the utilization of the cable is transferred from the City to the Lessee.

5.6.6 These tests shall be used to disclose irregularities, if any, and their location caused from manufacture, handling, or installation such as discontinuities and micro-bendings. 
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DARK FIBER LEASE AGREEMENT 
BY AND BETWEEN THE
CITY OF SANTA CLARA, CALIFORNIA
AND
*INSERT LESSEE’S NAME

EXHIBIT 4

DARK FIBER RATES

Dark Fiber Rates – Lease Rates are set forth and defined in the table below with the following considerations: 

· All fiber miles are leased by configuration type (Point to Point or Ring)
· One rate is charged for all Leased Fiber miles within each configuration (Point to Point or Ring)
· Minimum charge is one (1) mile per requested configuration  
	Quarterly Rates/Fiber Mile/Month

	Cumulative Miles Leased by Configuration
	Point to Point Rates
	Ring Rates

	1.00 – 20.00 
	$230.00 
	$165.00 

	20.01 – 50.00
	$220.00 
	$160.00 

	50.01 – 250.00
	$205.00 
	$150.00 

	250.01 – 500.00 
	$190.00 
	$140.00 

	500.01+
	$170.00 
	$130.00 

	
	
	

	Annual Rates/Fiber Mile/Month

	Cumulative Miles Leased by Configuration
	Point to Point Rates
	Ring Rates

	1.00 – 20.00 
	$219.00 
	$157.00 

	20.01 – 50.00
	$209.00 
	$152.00 

	50.01 – 250.00
	$195.00 
	$143.00 

	250.01 – 500.00 
	$181.00 
	$133.00 

	500.01+
	$162.00 
	$124.00 

	
	
	

	Pre-Payment Rates/Fiber Mile/Month

	Cumulative Miles Leased by Configuration
	Point to Point Rates
	Ring Rates

	1.00 – 20.00 
	$207.00 
	$149.00 

	20.01 – 50.00
	$198.00 
	$144.00 

	50.01 – 250.00
	$185.00 
	$135.00 

	250.01 – 500.00 
	$171.00 
	$126.00 

	500.01+
	$153.00 
	$117.00 

	
	
	

	Reserved Fiber Pricing/Fiber Mile/Month

	Point to Point Configuration – Per Mile
	$57.50 



Please Note:  Rates are adjusted annually on July 1st pursuant to paragraph 3.5 of the Agreement.    
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